PUBLIC HEALTH LAW COMMITTEE MEETING MINUTES

(Via Teleconference)

February 18, 2009


Walter Carfora called the meeting to order at 3:00 P.M. eastern time

Representatives present as follows: Rodney M. Johnson, Co-Chair; Walter Carfora, Co-Chair; Richard McNelis, Vicki Coleman, Michael Grief, Jeanne Helton, Nick Romanello

A.  Conflict between FERPA Imposed Confidentiality and Florida

Mandated Public Health Disease Report (Johnson)

 
Following the April 2007 shootings at Virginia Tech, new legislation was passed by the U.S. Department of Education published in the Federal Register Final Regulations 74806 Federal Register / Vol. 73, No. 237 / Tuesday, December 9, 2008 to clarify and give schools greater flexibility in making determinations about disclosures of information from students’ education records in order to address threats to the health and safety of students or other individuals. In order to provide more flexibility to school administrators, language was removed requiring strict construction of the provision in FERPA that permits disclosure of education records, without consent, in order to deal with health or safety emergencies.  The school must record the significant threat that formed the basis for the disclosure and the parties to whom the information was disclosed.  If there is a rational basis for the determination, the Education Department will not substitute its judgment for that of the educational agency or institution in deciding to release information. 


HIPAA  gives deference to the  state public Health authority. 45 CFR Section 160.203 states “a standard . . . adopted under this subchapter that is contray to a provision of State law preempts the . . . State law. . . except if (c) The provision of State law. . . provides for the reporting of disease or injury. . .  or for the conduct of public health surveillance, investigation, or intervention.” 

The HIPAA Privacy Rule specifically excludes from coverage health care information that is maintained as an ‘education record’ under FERPA.  The HIPAA Privacy Rule allows covered entites to disclose identifiable health data without written consent to public health authorities.  However, there is no statutory exception to the written consent requirement in FERPA to permit this type of disclosure.

Reference material regarding this presentation was emailed  --


B.   American Health Lawyers Association (AHLA) Emergency Preparedness Affinity Group (Carfora)


Teaching Hospitals and Academic Medical Centers; In-House Counsel; Life Sciences; Medical Staff, Credentialing, and Peer Review; and Payors, Plans, and Managed Care Practice Groups have formed the Emergency Preparedness Affinity Group (EP AG) to address health lawyer needs in emergencies. This Affinity Group is creating a toolkit of best practices, form agreements, and other resources in preparing for the complexity of issues arising from emergencies such as reimbursement, professional liability, employment and labor, healthcare facility operations, certification, emergency management assistance compact, quarantines, and mobilizing the community. We are currently seeking volunteers to help with development of this project. You must be a member of AHLA to enroll in an Affinity Group. If you are interested in getting involved, please contact  

Dawn R. Crumel
Senior Associate Counsel
Children's National Medical Center
Washington, DC 
(202) 471-4865
dcrumel@cnmc.org

An interesting article was suggested by Mr. Carfora

Draft article Emergency Preparedness for a Pandemic Under International Law" written by  Renee Dopplick., lawyer from Georgetown university law center in Washington, D.C.  If a virulent disease broke out in a state unable or unwilling to respond with effective disease containment strategies, the lack of an effective response could turn a localized outbreak into a worldwide pandemic. This paper explores the legal authority of the international community to respond to a severe infectious outbreak at the source of an outbreak within an uncooperative state. The discussion explores the powers of the UN Security Council acting under the Chapter VII powers, the emergent humanitarian doctrine, and the enforcement mechanisms of the International Health Regulations under the World Health Organization.  Available at Social Services Research Network – www.SSRN.com

C.   Public Health and Police Powers (McNelis)

Mr. McNelis presented on his article entitled “Problematic Application of Florida Administrative Law to Police Power Public health Actions” published in the Louisiana Law Review (2008), volume 68, issue 4, page 1145-1168.  

 The article rebuts information and statements made in the Florida Supreme Court Bench Book on Pandemic Influenza Preparations.  The position in bench book was the passage of the Administrative Procedure Act in Florida made extinct all the police powers that various government agencies held at that time and all decisions by the Department of Health for example were subject to review by the Division of Administrative Hearings Administrative Law Judges.  Mr. McNelis did not agree with this idea, and that was his motivation for writing the article.

A Supreme Court of Washington case - State ex rel. McBride v. Superior Court 

for King County 103 Wash. 409 ;174 Pacific 973 (August 27, 1918) states the decisions of public health department doctors in these public health matters were final and not reviewable by the court.  The Supreme Court of Washington upheld that Statute.  Specifics in the case are that the health commissioner contended that the determination by the board of health that the quarantined arrestee was afflicted with a contagious disease was final, conclusive, and not subject to judicial review. The court agreed and granted the writ of prohibition. The court held that it was within the police power of the legislature, in dealing with the problems of public health, to make the determination of a fact by a properly constituted health officer final and binding upon the public as well as upon the courts.

       This case may be Explanatory of the Fl Statutes. 381.0015  Presumptions.--The authority, action, and proceedings of the department in enforcing the rules adopted by it under the provisions of this chapter shall be regarded as judicial in nature and treated as prima facie just and legal.  This statute was mocked by one of the Florida Supreme Court justices. We did not know the intent of the legislature when this statute was first adopted in 1955. subsequent research has provided a useful explanation of the what the 1955 legislature was trying to get at when the appointed the statute.

The article also discusses 

Possibility of legislative over ride – scope of agency rule making –  

Curfew power – Fire chief  authority to tell people to leave their house due to a gas leak is not a power described in Florida Statutes however every knows it exits and is a police power.

D.   Open Discussion:

The below is a list of public health law resources.  The list is not all inclusive and if you have a suggestion to add please let either Walter or me know. 

· The Florida Bar Health Laws Section: http://www.flabarhls.org
· American Bar Association, Health Law Section, Public Health & Policy Interest Group: http://www.abanet.org/health/01_interest_groups/09_public_health.html
· American Health Lawyers Association at: http://www.healthlawyers.org  

· American Society of Law, Medicine & Ethics: http://www.aslme.org
· CDC PUBLIC HEALTH LAW PROGRAM:  http://www2a.cdc.gov/phlp/  offers substantial amounts of materials for public health law reference

· CDC The Legal Basis of Public Health Modules 1-10: http://www2a.cdc.gov/phtn/legal-basis
· CDC Public health image library:  http://phil.cdc.gov/Phil/home.asp
· Turning Point Public health forum: http://www.turningpointprogram.org/
        

E.   Adjournment

Meetings held on 3rd Wednesday on even months at 3:00p.m Eastern Time. 

    The next meeting will be held April 15, 2009. 
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