PUBLIC HEALTH LAW COMMITTEE MEETING MINUTES

(Via Teleconference)

April 15, 2009                                                


Walter Carfora called the meeting to order at 3:00 P.M. eastern time

Representatives present as follows: Rodney M. Johnson, Co-Chair; Walter Carfora, Co-Chair; William Dillon, and Dr. Howard H. Kaufman

A. Health Information Networks - Legislative Update

       (William Dillon )


Senate Bill 162: Relating to Electronic Health Records sponsored by Senator Ring expands access to a patient's health records in order to facilitate the exchange of data between certain health care facility personnel, practitioners, providers, and attending physicians. The Bill deletes the exemption that allows long-term ombudsman councils to have access to certain nursing home patient records and creates the "Florida Electronic Health Records Exchange Act."

Senate Bill 162 will amend two Florida Statutes currently on the books which were seen as a barrier to health information exchange and particularly electronic health information exchange.

· Proposed change to Chapter 395.3025(4)a, Florida Statutes, which deals with release of patient information in a hospital setting.  As the Florida Statute is currently written you would need a patient’s consent to release information to a provider who was not on the medical staff at the health care facility.  New proposal to change this section is to allow exchange of medical information without the patient’s consent to licensed facility personnel, attending physicians, or other health care petitioners and providers currently involved in the care and treatment of the patient. 

· Proposed change to Florida Statute 483.181 – Clinical laboratory 

Currently laboratory tests can only to be transmitted to the healthcare practitioner who orders the test.  New proposal would allow the laboratory results to be disclosed to not only to the ordering physicians / healthcare practitioner but to other healthcare practitioners and providers involved in the care and treatment of the patient.  

In Chapter 408, Florida Statutes, the legislature is proposing to create a new

section called the “Florida Electronic Records Exchange Act.”  In this section they introduce several definitions that are not currently on the books.  For example the definition of the electronic health record means a record of a person’s medical treatment which is created by a licensed health care provider and stored in an interoperable and accessible digital format.  Other proposed definitions are qualified electronic health record, certified electronic health record technology, health record, identifiable health record, patient, and patient representative.  There is a provision that allows for the emergency release of an identifiable health record with the patient consent.

Also in the Bill is the creation of a Universal Patient Authorization Form to allow 

freer authorized flow of information rather than deal with multiple battle of forms and trying to decide which form is compliant with HIPAA and Florida Law.  This form should be compliant with both.  The agency will need go through the rule making process to come up with a proposed form and instructions, and make the authorization form available on the agency website.

  The healthcare providers will not be required to use these forms, however they 

will be required to accept these forms unless the form appears to be improperly completed or fraudulently filed out.  There is a penalty provision that allows patients to have a private right of action against someone who forges their signature or modifies their signature on an authorization form or who obtains their health authorization under false pretenses.  In the final provision there is a section for Electronic Health Records System Adoption Loan Program contingent on there being available funds. 

A similar Bill is House Bill 1097 sponsored by Representative Grimsley and Senate Bill 876 sponsored by Senate Gaetz which authorizes the release of patient records to certain additional health care practitioners or providers.  These Bills authorize a health care provider to release or access an identifiable health record without the patient's consent in an emergency.  These Bills also, authorize the results of a clinical laboratory test to be sent to certain healthcare practitioners or providers involved in the care or treatment of a patient.

Group discussion –

 
B.     Altered Standards Of Care In Disaster Situations 



(Walter Carfora)


Mr. Carfora is a member of the American Health Lawyers Affinity Group that is preparing a toolkit on legal aspects of emergency medical preparedness.  Altered standards of care are important to develop medical best practices for severe medical conditions.  It also addresses liability concerns of physicians and other healthcare providers which are to some extent unfounded.  If the healthcare practitioner’s concerns are not addressed in advance it can impact their ability to provide the best possible care. 

Mr. Carfora attended the Regional Workshop on the Standard of Care during a Mass Casualty Event.  The workshop was held in Orlando, Florida on April 14, 2009 and sponsored by the Institute of Medicine.  The workshop Chair was Sally Phillips who is the Director of Public Health Emergency Preparedness, Agency for Health Care Research and Quality.  The intended audience for the workshop was policy makers from state and local public health departments; local and regional public health leaders; local and state government representatives; providers from the health care community, including relevant medical disciplines, nursing, EMS, palliative care, hospice, home health, and their associated employee unions; and health care and hospital administrators.  Robert Hood, Ethics and Human Research Protections Program 
Assistant Director, Office of Public Health Research, Florida Department of Health 
was in attendance at this workshop.  Terry Schenk, Program Manager, Florida Department of Health also was in attendance at this workshop.  There were three panel discussions 

1.   National efforts of establishing standards of care - standards of care in 

      altered environments

2.   Local and state standards of care protocols

3.   Interstate and neighboring community cooperation and coordination

There was a presentation by a Lawyer Raymond Pepe, Chair, Enactment Coordinating Committee Uniform Emergency Volunteer Health Practitioners Act Uniform Law Commission discussed Barriers to Implementing Alternative Standards of Care and the Uniform Emergency Volunteer Health Practitioners Act.

      Georgia Department of Health engaged in an outside law firm Troutman & Sanders to help with the discussions regarding drafting standards of care, and legal aspects of using protocols. Attorney Steven Gravely helped the state of Georgia with this project.  Mr. Gravely is a partner with the law firm Troutman & Sanders and serves as the Health Care Practice Group leader for the firm, and he has expertise in the area of protocols.  The process for various states - Colorado, California, and Massachusetts were also discussed.

Mr. Carfora will be glad to share a briefing book from the workshop.

C.   Open Discussion

Suggestions to foster participation in the meetings 

CLE credits

Detailed agenda with attachments

Quarterly meeting

Continuing medical education credit

Personal marketing

Potential presenters at the meetings: 

Dr. Kaufman - Cancer Cures and Vaccination Information

Robert Hood - Institutional Review boards or ethical issues for medical care and emergency conditions in an epidemic in a crisis environment 

Terry Schenk 

        D.   Adjournment

Meetings held on 3rd Wednesday on even months at 3:00p.m Eastern Time. 

The next meeting will be held June 17, 2009. 
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