Sorry Works! Offers Chance to Break Med-Mal Gridlock in Florida
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For too long, the Florida medical, legal, and insurance communities have fought an expensive and pitched battle over medical malpractice issues.  Nobody will ever really win the political brawl. Patients, families, and doctors all lose.  Fortunately, the national disclosure and apology movement known as “Sorry Works!” provides the opportunity to break this grid lock by: 

· reducing the number of lawsuits and litigation expenses for the medical and insurance communities

· providing fair and swift justice for patients and families

· increasing patient safety (which further reduces litigation exposure and associated costs) 

The philosophical basis for Sorry Works!, or enhanced post-adverse event communication, has been known to arbitrators as well as medical/legal researchers for well over a decade: anger – not greed – is what often pushes patients and families to file medical malpractice lawsuits.  Patients and families become angry when healthcare professionals display poor communication and customer service skills post-adverse event.  Doctors have been asked or taught traditionally to cut off communication with patients and families when “something goes wrong” - even in instances where an adverse event was not caused by an error - leaving patients and families feeling abandoned by the providers and institutions they entrusted with their care.  

Healthcare providers usually counter that any attempts to offer sympathy, empathy, excellent service, or even an apology will probably be used against them in court.  This is true when not done in the right way.  When done the right way, however, it can help improve the circumstances 100% of the time.  Seasoned plaintiffs’ attorneys often say that a caring, empathetic provider makes for a poor target in the courtroom, whereas the physician who cut off communication with his/her patient at the time of greatest need is extremely vulnerable, even in cases where the medicine itself is defensible.  This is because it is an aggravating circumstance, or a “plus” factor that impacts severity.

Sorry Works! is not arbitration.  At the heart of Sorry Works! is a three-step process: 1) empathy & good customer service; 2) credible and quick investigation; 3) information, and where appropriate, resolution.  We encourage medical providers and their institutions to initiate Step 1 immediately after an adverse event.  Empathize with the patient/family, say “sorry” about the event (say “I’m sorry this happened” – do not admit fault, however, yet), provide good customer service including handling simple yet important issues such as food, lodging, phone calls, etc, and promise a quick and credible investigation.  Step 1 is about maintaining a relationship with a patient/family when something has gone wrong, whether the standard of care has been breached or not.   Instead of abandoning patients, embrace them and draw them closer just like any good customer service program.  

Step 2 - investigation - should be done quickly and credibly, including the involvement of outside experts when necessary.  Simply put, Step 2 is all about determining if an adverse event was caused by a breach of the standard of care – an error, mistake, systems error –  or not.  

Step 3 – resolution – should occur in a meeting with the patient or family and with counsel if the patient/family so chooses.  If the investigation determines that an error occurred, the providers and/or institution, working in concert with their insurer(s) and defense counsel, should offer an apology, explanation of what happened and how it will be prevented in the future, and begin to discuss the economic and non-economic needs of the injured party.   If, however, no mistake occurred, the providers and/or institution should again empathize, share the results of the investigation, offer the records to the patient/family and their legal counsel, and answer all questions – but no settlement will be offered and any lawsuits will be contested all the way to jury verdict if necessary.   

This three-step process should be used whether a case is small or big (wrongful death, crippling injury, “bad baby” case, etc).  For the three step process to truly be successful it must be housed in a disclosure program within the hospital, medical practice, and/or insurer(s). The program needs a well-defined policy, training for all involved parties, and a team of experts in charge to help medical providers through the three-step process.

Sorry Works! is not theory – it’s actually working .  Take, for example, the University of Michigan (UM) Health System, the largest healthcare business in the State of Michigan.  After operating a disclosure program for over seven years, UM has cut its lawsuits by over half, reduced reserves against future losses from $72 million to less than $20 million, and cut defense litigation costs by two thirds or $2 million annually. Other large hospital systems and risk retention groups – such as the Central Pennsylvania Physicians Risk Retention Group - across the country are starting to report similar positive results.  

Sorry Works! can work – even in Florida’s med-mal legal environment (ex. Illinois).  Fearful providers, institutions, and insurers should remember that if they truly want to limit litigation, they need to do all they can to preserve relationships with patients and families post-adverse events.  The pro-active, customer service techniques of Sorry Works! can help.  Sorry Works! reduces the anger felt by most patients and families and the need to pursue litigation, and, in those cases that do move forward to litigation, Sorry Works! provides a mountain of strong evidence for the defense by removing the so-called plus factors, especially in cases where the medicine is defensible.  The best part about Sorry Works! is providers can embrace this program immediately.  

Sorry Works! was endorsed last summer by the Florida Patient Safety Corporation – hopefully it becomes in vogue throughout Florida’s medical, legal, and insurance communities.  To learn more, visit www.sorryworks.net.  
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